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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned a deficiency in petitioner's Federal
income tax of $1,398 for 2001. The issues for decision are:
(1) Whether petitioner is entitled to a dependency exenption
deduction for his daughter for 2001, and (2) whether petitioner
is entitled to a child tax credit for 2001.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in New
Castle, Delaware, at the tine the petition was fil ed.

Petitioner and Holly Sul ecki (Ms. Sul ecki) have a daughter,
Paige M Sul ecki (Paige). Petitioner and Ms. Sul ecki were never
married to each other.

Petitioner and Ms. Sul ecki lived apart at all tinmes during
2001. Petitioner has never had custody of Paige and is
prohi bited from having any contact with her. He does not know
where Pai ge resided during the year in issue or how much was
spent for her housing or food costs.

Thr ough wage garni shnents, petitioner pays $366 per nmonth in
child support for Paige. Petitioner did not purchase any
clothing or gifts for Paige during 2001.

Petitioner tinely filed a Federal inconme tax return for
2001. Petitioner clained a dependency exenption for Paige as

well as a child tax credit. He did not attach a witten
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decl aration or Form 8332, Release of Claimto Exenption for Child
of Divorced or Separated Parents, executed by M. Sul ecki.
On her 2001 Federal inconme tax return, M. Sul ecki also
cl ai mred a dependency exenption for Paige for 2001 as well as a
child and dependent care credit. Respondent disall owed
petitioner's clainmed dependency exenption and child tax credit.

Di scussi on

Respondent' s deficiency determ nations in the notice of
deficiency are presuned correct, and generally petitioners bear
t he burden of proving that respondent's determ nations of incone

tax deficiencies are incorrect. Rule 142(a); Wl ch v. Helvering,

290 U. S, 111, 115 (1933). As the return for 2001 was filed after
July 22, 1998, section 7491(a) is applicable. Petitioner did not
assert or present evidence or argunent that he satisfied the
requi renents of section 7491(a). The Court concl udes that
resolution of the issues in the present case does not depend upon
who has the burden of proof.

1. Dependency Exenpti on Deducti on

A taxpayer may be entitled to claima dependency exenption
deduction for each of his or her dependents. Sec. 151(c).
An individual nust nmeet the following five tests in order to
qualify as a dependent of the taxpayer: (1) Support test,
(2) relationship or household test, (3) citizenship or residency

test, (4) gross incone test, and (5) joint return test. Secs.
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151 and 152. If the individual fails any of these tests, he or
she does not qualify as a dependent.

As to the support test, a taxpayer generally nust provide
nmore than half of a clainmed dependent's support for the cal endar
year in which the taxable year of the taxpayer begins. Sec.
152(a). In the case of a child of unmarried parents, if the
child is in the custody of one or both of his parents for nore
t han one-half of the cal endar year and receives nore than half
his support during that year fromhis parents, such child shal
be treated, for purposes of section 152, as receiving over half
of his support during the cal endar year fromthe parent having
custody for a greater portion of the cal endar year (the custodi al

parent). Sec. 152(e)(1l); King v. Comm ssioner, 121 T.C. 245,

250-251 (2003). A custodial parent may release claimto the
exenption pursuant to the provisions of section 152(e)(2), which
provi des:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

* * * * * * *

(2) Exception where custodial parent rel eases
claimto exenption for the year.--A child of
parents * * * shall be treated as having received
over half of his support during a cal endar year
fromthe noncustodial parent if—-
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(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe)
that such custodial parent will not claim
such child as a dependent for any taxable
year beginning in such cal endar year, and

(B) the noncustodial parent attaches
such witten declaration to the
noncustodi al parent's return for the
t axabl e year begi nning during such cal endar
year.

For purposes of this subsection, the term "noncustodi al

parent” nmeans the parent who is not the custodi al

par ent .

The tenporary regul ations pronulgated with respect to
section 152(e) provide that a noncustodial parent may claimthe
exenption for a dependent child "only if the noncustodi al parent
attaches to his/her inconme tax return for the year of the
exenption a witten declaration fromthe custodial parent stating
that he/she will not claimthe child as a dependent for the
t axabl e year beginning in such cal endar year."! Sec.

1.152-4T(a), Q&A-3, Tenporary Incone Tax Regs., 49 Fed. Reg.

34459 (Aug. 31, 1984); see MIler v. Conmm ssioner, 114 T.C. 184,

188-189 (2000), affd. on another ground sub nom Lovejoy V.

Comm ssi oner, 293 F. 3d 1208 (10th G r. 2002). The declaration

requi red under section 152(e)(2) must be nmade either on a

Tenporary regulations are entitled to the sane wei ght as
final regulations. See Peterson Marital Trust v. Conm SSioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cr. 1996); Truck
& Equip. Corp. v. Conmm ssioner, 98 T.C 141, 149 (1992).




- 6 -
conpl eted Form 8332 or on a statenment conformng to the substance

of Form 8332. MIler v. Conmni ssioner, supra at 189.

Form 8332 requires a taxpayer to furnish: (1) The names of
the children for which exenption clains were rel eased, (2) the
years for which the clains were rel eased, (3) the signature of
the custodial parent confirmng his or her consent, (4) the
Soci al Security nunmber of the custodial parent, (5) the date of
the custodial parent's signature, and (6) the nanme and the Soci al
Security nunber of the parent claimng the exenption. 1d. at
190.

In the present case, petitioner did not have custody of
Pai ge at all during 2001 and therefore cannot be deenmed to be the
custodi al parent for purposes of section 152(e). As the
noncust odi al parent, petitioner is not entitled to the clained
dependency exenption deductions unless he conplied with the
provi sions of section 152(e)(2) and the regul ati ons thereunder by
attaching to his return a witten declaration or Form 8332
executed by Ms. Sulecki. Petitioner did not attach such a
decl aration or Form 8332 to his return, and accordingly he is not
entitled to the dependency exenption deduction for Paige for
2001.

Petitioner neverthel ess argues that he is current in his
obligations regarding child support and that he is entitled to

t he dependency exenption deductions. The Court is not
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unsynpat hetic to petitioner's position. However, the Court is
bound by the | anguage of the statute as it is witten and the

acconpanyi ng regul ati ons, when consistent therewith. M chaels v.

Comm ssioner, 87 T.C. 1412, 1417 (1986). The Internal Revenue

Code is clear as to the precise circunstance in which a
noncust odi al parent becones entitled to a dependency exenpti on.

See Neal v. Conm ssioner, T.C Meno. 1999-97. Respondent is

sustai ned on this issue.

2. Child Tax Credit

A taxpayer may be entitled to a credit against tax with
respect to each "qualifying child". Sec. 24(a). The plain
| anguage of section 24 establishes a three-pronged test to
determ ne whether a taxpayer has a qualifying child. If one of
the qualifications is not net, the clained child tax credit nust
be disallowed. The first elenent of the three-pronged test
requires that a taxpayer nust have been all owed a deduction for
that child under section 151. Sec. 24(c)(1)(A).

As stated supra, the Court has sustai ned respondent's
determ nation that petitioner is not entitled to a dependency
exenpti on deduction for Paige. Thus, petitioner fails the first
prong of the test of section 24. The Court sustains respondent's

determ nation regarding the child tax credit under section 24.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be

entered for respondent.




